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Background: Why “Waters of the United
States” Matters

“Navigable Waters”: Waters of the United States,
including Territorial Seas
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Adjacent Wetlands

404 (g) [A]lny State desiring to administer its own
... permit program for the discharge of dredged or
fill material into the navigable waters (other than
those waters which are presently used, or are
susceptible to use in their natural condition or by
reasonable improvement, as a means to transport
interstate or foreign commerce shoreward to their
ordinary high water mark, including all waters
which are subject to the ebb and flow of the tide
shoreward to their mean high water mark, or mean
higher high water mark on the west coast,

including wetlands adjacent thereto)
within its jurisdiction may submit to the
Administrator a ... complete description of the
program it proposes to establish and administer
under State law or under an interstate compact.




“Waters of the United States”
issues have included:

non-navigable tributaries to
what are obviously navigable
rivers

intermittent streams and
tributaries

isolated water bodies - from
lakes to ponds to “prairie
potholes”

wetlands/“adjacent” wetlands
groundwater

flood plains*
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Background: “Waters of the United States”

Over Time

The definition of “waters of the United States” has been a subject of dispute
and addressed in several major Supreme Court cases.

1973-1979: EPA &
Corps issue regs and
revisions

[
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1985: Riverside Bayview
Homes {addressing
adjacent wetlands)

T

2001: SWANCC [addressing “other
waters™); agencies issue guidance in

2001 and 2003

|

2023: Sackeft (addressing
wetlands adjacent to non-
navigable tributaries);

final rule issued in August

. |

b

1972: WOTUS 1975: NRDC
vsed in CWA  v. Callaway
definition for (D. DC)
“navigable  (finding the
waters” Corps’' 1974
regs fo be
too narrow)

|
1980: Ad
of waste
freatment

system
exclusion

| JI'

dition 1986/1988:
Corps and
EPA issue
revised

regulations

i |
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1993: 2006: Rapanos
Addition of (addressing
exclusion for wetlands adjocent
prior o non-navigable
converted tributaries);
cropland agencies issued

guidance in 2007
and 2008

l -

Previous final
rules revising
the definition in
2015, 2019,
2020, and
2023

orthwest Power and
onservation Council




-
@ -r——m——T

than traditional
“navigable
Congress was foct
that were or had k

be so made.” At as

- that the def
like rivers

The CWA’s use'®
permanent, sta: l“ u:—m
- ‘forming geograp 1] 4
parlance as strea:m




2 .'r Fall g 7

waters ot the
“waters.of

they must be |
constitutes “wate

Ees

Wetlands the
~cannot be ec




it e
- “IW]aters” may f:
e . —JI-M - 7 wﬁ'—_”‘-‘: e

Unitec

‘water’ e

have “a cont

of the United Stat
demarcation be

'
o

»

- [We] hold 1

wetlands
constitutes] .
permanent body.

p 3 t
navigable waters);

&

“surface conneetwn
determine where i‘he.y




E A A f

We also ackn
connectia

5 )
tides or drvy st




“crushing” conse

By the EP/

potentially suscep
staggering array
such mundane/ae

- And becs
mundane ac
waters of the Uni
landowners ar
penaltles.




DEPARTMENT OF DEFENSE
Department of the Army, Corps of

Engineers
33 CFR Part 328

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 120

Revised Definition of “Waters of the
United States”; Conforming

Federal Register / Vol. 88, No. 173 Page
61964 / Friday, September 8, 2023
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Operative Definition of "Waters of the United States"
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Operative Definition
— | 2023 Rule as Amended™
,JM'“' = Pre-2015 Reguiatory
:\13 —— Regime Consistent with
< A Sackett
i o
o ; L EPA is providing this map for informational purposes only, and it cannot be relied on for
- y ﬁ = T specific determinations or other legal purposes. As the litigation continues, EPA will update
e ; His the map, when possible, to reflect the most curment information that is made available to
E e N EPA and the Army. If a state, Tribe, or an entity has questions, please contact a lecal U.5.
Army Corps of Engineers District office or EPA. This map was updated on August 29, 2023,

INM operaive in the LS. territones and the District of Colurbia

The pre-2015 regulatory regime implemented consistent with Sackedt is operative for the Commonwealth of Kentucky and Plaintiff-Appellants in Kantucky Chamber of Commerce, et al. v. EPA (No. 23-5345)
and thed rmembers (Kenlucky Chamber of Commerce, LS. Chamber ol Commerce, Associaled General Contraclions of Kentecky, Home Builders Association of Kentucky,

Portland Cement Association, and Georgia Chamber of Commerce).
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EPA/Corps amended
WOTUS rule (Sept 2023):

1) Traditional Navigable
Waters; Territorial Seas;
Interstate Waters

2) Impoundments of
Jurisdictional Waters

3) Tributaries

4) Adjacent Wetlands

5) Intrastate lakes and ponds
that do not fall within (1) -

(4)
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Category (1) including
“Interstate Waters”

Lakes and ponds crossing
state boundaries are
jurisdictional as
interstate waters in their
entirety.

For rivers and streams,
interstate waters include
the portion of the river or
stream that is of the same
stream order as the point
that crosses or serves as a
state line.

C_Y Northwest Power and
ﬁ Conservation Councill

g




(3) Tributaries

Tributaries include natural, man-altered, or man-made water bodies that
flow directly or indirectly into [category] (1) waters or (2) impoundments.

Tributaries can include rivers, streams, lakes, ponds, and impoundments.
Tributaries can also include ditches and canals.

Jurisdictional
tributaries must meet
the relatively
permanent standard.

Relatively permanent
waters include £
tributaries that have e L e
flowing or standing = ’
water year-round or

continuously during

certain times of year.




(4) Wetlands

sufficient to support, and that under
peumstances do support, a prevalence of
vegetation typieally adapted for life in saturated soil
conditions. Wetlands generdllymingl’pde swamps,
marshes, bogs, and similar areas#iii™

Jurisdictional adjacent wetlands include wetlands that
are adjacent to a [category] (1) water, relatively
permanent jurisdictional impoundment, or relatively
permanent tributary
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(4) W

etlands (con’t)

has been revised by the conformmg I;m
' 1g a continuous surface connection.

A contlmmu@@#%ce connection means the
wetlands either physicall ‘abutior  touch the
[category] (1) or relatively permanent water, or
are connected to the [category] (1) or relatively
permanent water by a di te feature like a non-
jurisdictional ditch, swale, pipe, or culvert.
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(4) Wetlands (con’t)

of the United States '”u' rlly remove that
wetland from federal jurisdiction...”
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Litigation resumes ...

State of Texas v EPA

US District Court, Southern
District of Texas, Galveston
Division

(and Idaho)

State of West Virginia v EPA

US District Court, North

Dakota, Eastern Division
(and 22 other states)

State of Kentucky v EPA
Sixth Circuit Court of Appeals
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Litigation arguments/issues:

 bad process — direct rule; no
notice and comment opportunity

« categories are either clearly
inconsistent with Sackett or too
uncertain to be enforceable

« traditional category (1) includes
all “interstate waters,” which
appears to cover waters even if
minor/not navigable?

« category (2) includes all
impoundments, even if on an
“interstate water” that is not
navigable? and not required to
have “continuous surface
connection”
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Litigation issues (cont’d):

* tributaries that flow “indirectly”
into navigable waters? and, L R
“relatively permanent” too -
indeterminate?

« adjacent wetlands definition
allows too many linkages
between wetlands and category
(1) waters that dilute the Sackett
requirement to have a continues
surface connection that makes
them indistinguishable from
surface waters

 “relatively permanent”
definition too vague and
uncertain to know when you
have such a water body
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