THE AMERICAN LAW INSTITUTE

RESTATEMENT OF THE LAW
THE LAw OF AMERICAN INDIANS

Preliminary Draft No. 3
(February 5, 2015)

SUBJECTS COVERED

CHAPTER 1 Federal-Tribal Relations (§$ 1-9 and 12 approved to go to Annual Meeting;
§ 10 not yet approved; § 11 is new)

CHAPTER 2 Tribal Governance Authority (black letter and Comment only)

CHAPTER 4 Tribal Economic Activities (black letter only)

APPENDIX  Black Letter of Preliminary Draft No. 3

Tue Executive OFFICE
TaE AMERICAN Law INSTITUTE
4025 Chestnut Street
Philadelphia, PA 19104-3099
Telephone: (215) 243-1626 * Fax: (215) 243-1636
E-mail: ali@ali.org * Website: http://www.ali.org

©2015 BY THE AMERICAN Law INSTITUTE
ArL RiGHTS RESERVED

This document is submitted to the Advisers and the Members Consultative Group for their meeting on February
20 (at 9:00 a.m.), 2015, at the Fairmont Washington D.C., Georgetown Hotel, 2401 M Street NW, Washington,
D.C. As of the date it was printed, it had not been considered by the Council or membership of The American
Law Institute, and therefore does not represent the position of the Institute on any of the issues with which it deals.

© 2015 by The American Law Institute
Preliminary draft — not approved



The American Law Institute

RoBERTA COOPER RAMO, President

ALLEN D. BLACK, Ist Vice President
DoucLas Laycock, 2nd Vice President
WALLACE B. JEFFERSON, Treasurer

PauL L. FRIEDMAN, Secretary

RicHARD L. REVESZ, Director

STEPHANIE A. MIDDLETON, Deputy Director

COUNCIL

KENNETH S. ABRAHAM, University of Virginia School of Law, Charlottesville, VA
SusaN FrReLICH APPLETON, Washington University School of Law, St. Louis, MO
Kim J. Askew, K& L Gates, Dallas, TX
JosE 1. ASTIGARRAGA, Astigarraga Davis, Miami, FL
Scort BALES, Arizona Supreme Court, Phoenix, AZ
JonN H. BEISNER, Skadden, Arps, Slate, Meagher & Flom, Washington, DC
ALLEN D. BrAck, Fine, Kaplan and Black, Philadelphia, PA
AMELIA H. Boss, Drexel University Thomas R. Kline School of Law, Philadelphia, PA
EL1zABETH J. CABRASER, Lieff Cabraser Heimann & Bernstein, San Francisco, CA
EvaN R. CHESLER, Cravath, Swaine & Moore, New York, NY
N. LEe CooPER, Maynard, Cooper & Gale, Birmingham, AL
MARIANO-FLORENTINO CUELLAR, California Supreme Court, San Francisco, CA
GEeorGE H. T. DUDLEY, Dudley, Topper and Feuerzeig, St. Thomas, U.S. VI
KeNNETH C. FRAZIER, Merck & Co., Inc., Kenilworth, NJ
PauL L. FrieDMAN, U.S. District Court, District of Columbia, Washington, DC
EvrL1zaBETH GARRETT, University of Southern California Gould School of Law, Los Angeles, CA
YVONNE GoNzALEZ RoGERs, U.S. District Court, Northern District of California, Oakland, CA
ANTON G. HA1IAR, Murphy Anderson, Washington, DC
TerEsa WiLtoN HARMON, Sidley Austin, Chicago, IL
GEOFFREY C. HAZARD, JR.*, University of California, Hastings College of the Law,

San Francisco, CA; University of Pennsylvania Law School, Philadelphia, PA
D. Brock Horngy, U.S. District Court, District of Maine, Portland, ME
WiLLiam C. HuBARD, Nelson Mullins Riley & Scarborough, Columbia, SC
WALLACE B. JEFFERSON, Alexander Dubose Jefferson & Townsend, Austin, TX
MaRry Kay KANE, University of California, Hastings College of the Law, San Francisco, CA
MicHELE C. KANE, The Walt Disney Company, Burbank, CA
CaroLyN DINEEN KING, U.S. Court of Appeals, Fifth Circuit, Houston, TX
HaroLD HoNGiu Kom, Yale Law School, New Haven, CT
CaroLyN B. KuHL, Superior Court of California, County of Los Angeles, Los Angeles, CA
CarorLyN B. Lamm, White & Case, Washington, DC
DEeREK P. LANGHAUSER, Maine Community College System, South Portland, ME
DoucLas Laycock, University of Virginia School of Law, Charlottesville, VA
CaroL F. LEg, Taconic Capital Advisors, New York, NY
Davip F. Levi, Duke University School of Law, Durham, NC
LaNce LieBMaN*, Columbia Law School, New York, NY
GoobpwiN Liu, California Supreme Court, San Francisco, CA
RayMOND J. LOHIER, Jr., U.S. Court of Appeals, Second Circuit, New York, NY
GERrARD E. LyncH, U.S. Court of Appeals, Second Circuit, New York, NY
MARGARET H. MARsSHALL, Choate Hall & Stewart, Boston, MA
Lor1 A. MarTIN, WilmerHale, New York, NY
M. MARGARET McKEowN, U.S. Court of Appeals, Ninth Circuit, San Diego, CA
Jonn J. McKETTa 111, Graves, Dougherty, Hearon & Moody, Austin, TX
DANIEL J. MELTZER, Harvard Law School, Cambridge, MA
JuprtH A. MILLER, Chevy Chase, MD
KATHRYN A. OBERLY, District of Columbia Court of Appeals (retired), Washington, DC

*Director Emeritus

1

© 2015 by The American Law Institute
Preliminary draft — not approved



HARVEY S. PERLMAN, University of Nebraska, Lincoln, NE

RoBERrTA CoOPER RAMO, Modrall Sperling, Albuquerque, NM

Davip W. RivkIN, Debevoise & Plimpton, New York, NY

DanIEL B. RobriGUEZ, Northwestern University School of Law, Chicago, IL

LEE H. RosenTHAL, U.S. District Court, Southern District of Texas, Houston, TX

GARy L. Sasso, Carlton Fields Jorden Burt, Tampa, FL

MARY M. SCHROEDER, U.S. Court of Appeals, Ninth Circuit, Phoenix, AZ

ANTHONY J. Scirica, U.S. Court of Appeals, Third Circuit, Philadelphia, PA

MagrsHA E. Simms, Weil, Gotshal & Manges (retired), New York, NY

RoBEerT H. SitkoFF, Harvard Law School, Cambridge, MA

JANE STAPLETON, Australian National University College of Law, Canberra, Australia; University of
Texas School of Law, Austin, TX

Laura STeIN, The Clorox Company, Oakland, CA

LARRY S. STEWART, Stewart Tilghman Fox Bianchi & Cain, Miami, FL

EvL1zABETH S. STONG, U.S. Bankruptcy Court, Eastern District of New York, Brooklyn, NY

CATHERINE T. STRUVE, University of Pennsylvania Law School, Philadelphia, PA

Davip K. Y. TanG, K&L Gates, Seattle, WA

SARAH S. VANCE, U.S. District Court, Eastern District of Louisiana, New Orleans, LA

BiLL WAGNER, Wagner, Vaughan & McLaughlin, Tampa, FL

SeTH P. Waxman, WilmerHale, Washington, DC

STEVEN O. WEISE, Proskauer Rose, Los Angeles, CA

Diane P. Woop, U.S. Court of Appeals, Seventh Circuit, Chicago, IL

COUNCIL EMERITI
SHIRLEY S. ABRAHAMSON, Wisconsin Supreme Court, Madison, W1
PuiLip S. ANDERSON, Williams & Anderson, Little Rock, AR
SHEILA L. BiIrNBAUM, Quinn Emanuel Urquhart & Sullivan, New York, NY
BENNETT BoskEy, Washington, DC
MicHAEL Boupin, U.S. Court of Appeals, First Circuit, Boston, MA
WiLLiaM M. BURKE, Shearman & Sterling (retired), Costa Mesa, CA
GERHARD CASPER, Stanford University, Stanford, CA
WiLLiaM T. CoLEMAN, JR., O’Melveny & Myers, Washington, DC
Epwarp H. CoopEr, University of Michigan Law School, Ann Arbor, MI
RoGER C. CramMTON, Cornell Law School, Ithaca, NY
CHRISTINE M. DUrRHAM, Utah Supreme Court, Salt Lake City, UT
GEORGE CLEMON FREEMAN, JR., Hunton & Williams, Richmond, VA
CoNraD K. HARPER, Simpson Thacher & Bartlett (retired), New York, NY
VESTER T. HUGHES, JR., K& L Gates, Dallas, TX
Herma HiLL Kay, University of California at Berkeley School of Law, Berkeley, CA
PierrE N. LEvAL, U.S. Court of Appeals, Second Circuit, New York, NY
BEetsy LEvIN, Washington, DC
HaNs A. LINDE, Portland, OR
MARTIN LipToN, Wachtell, Lipton, Rosen & Katz, New York, NY
MyLEs V. LYNK, Arizona State University, Sandra Day O’Connor College of Law, Tempe, AZ
ROBERT MACCRATE, Sullivan & Cromwell, New York, NY
RoBERT H. MUNDHEIM, Shearman & Sterling, New York, NY
RosweLL B. PErRkINs**, Debevoise & Plimpton, New York, NY
ELLEN AsH PeTERS, Connecticut Supreme Court (retired), Hartford, CT
RoBERT A. STEIN, University of Minnesota Law School, Minneapolis, MN
MicHAEL TrRAaYNOR**, Cobalt LLP, Berkeley, CA
Parricia M. WALD, Washington, DC
WiLLiam H. WEBSTER, Milbank, Tweed, Hadley & McCloy, Washington, DC
GEORGE WHITTENBURG, Whittenburg Law Firm, Amarillo, TX
HEerBERT P. WILKINS, Boston College Law School, Newton, MA

**President Emeritus and Chair of the Council Emeritus

1ii

© 2015 by The American Law Institute
Preliminary draft — not approved



Restatement of the Law
The Law of American Indians
Preliminary Draft No. 3

Comments and Suggestions Invited

We welcome written comments on this draft and ask that they be addressed to
the Director, the Deputy Director, and the Reporters; their contact information
appears below. Unless expressed otherwise in the submission, by submitting writ-
ten comments the author authorizes The American Law Institute to retain the
submitted material in its files and archives, and to copy, distribute, publish, and

otherwise make it available to others, with appropriate credit to the author.

Reporter
Professor Matthew L.M. Fletcher

Michigan State University
College of Law
648 North Shaw Lane
405B Law College Building
East Lansing, M1 48824-1300
Fax: (517) 432-6801
Email: matthew.fletcher@law.msu.edu

Associate Reporters

Professor Wenona T. Singel

Associate Director, Indigenous Law
& Policy Center

Michigan State University
College of Law

648 North Shaw Lane

405A Law College Building

East Lansing, M1 48824-1300

Fax: (517) 432-6879

Email: singel@law.msu.edu

Kaighn Smith, Jr., Esquire
Drummond Woodsum

84 Marginal Way, Suite 600
Portland, ME 04101-2480
Fax: (207) 772-3627

Email: ksmith@dwmlaw.com

Director

Professor Richard L. Revesz
The Executive Office

THE AMERICAN LAw INSTITUTE
4025 Chestnut Street
Philadelphia, PA 19104-3099
Fax: (215) 243-1636

Email: director@ALlLorg

Deputy Director

Ms. Stephanie A. Middleton
The Executive Office

THE AMERICAN LAw INSTITUTE
4025 Chestnut Street
Philadelphia, PA 19104-3099
Fax: (215) 243-1636

Email: smiddleton@AIL L org

Reporters’ Conflicts of Interest

The project’s Reporters may have been involved in other engagements on issues
within the scope of the project; all Reporters are asked to disclose any conflicts of
interest, or their appearance, in accord with the Policy Statement and Procedures
on Conflicts of Interest with Respect to Institute Projects.

v

© 2015 by The American Law Institute
Preliminary draft — not approved


mailto:matthew.fletcher@law.msu.edu
mailto:singel@law.msu.edu

Restatement of the Law
The Law of American Indians

REPORTER
MarrHew L.M. FLETCHER, Michigan State University College of Law, East Lansing, MI

ASSOCIATE REPORTERS
WENoONA T. SINGEL, Michigan State University College of Law, East Lansing, MI
KAIGHN SMiITH, JR., Drummond Woodsum, Portland, ME

ADVISERS

CaroL A. BEIER, Kansas Supreme Court, Topeka, KS

RicHARD C. BossoN, New Mexico Supreme Court, Santa Fe, NM

WiLLiam C. CaNBY, Jr., U.S. Court of Appeals, Ninth Circuit, Phoenix, AZ

KRiSTEN A. CARPENTER, University of Colorado Law School, Boulder, CO

MicHAEL F. Cavanach, Michigan Supreme Court, Lansing, MI

REID PEYroN CHAMBERS, Sonosky, Chambers, Sachse, Endreson & Perry, Washington, DC

CHARLES G. CurTis, Jr., Arnold & Porter, Madison, W1

Troy A. Eip, Greenberg Traurig, Denver, CO

DoucLas B.L. ENDRESON, Sonosky, Chambers, Sachse, Endreson & Perry,
Washington, DC

EuGeNE R. FIDELL, Yale Law School, New Haven, CT

WiLLIaAM A. FLETCHER, U.S. Court of Appeals, Ninth Circuit, San Francisco, CA

Tom GEDE, Bingham McCutchen, San Francisco, CA

KEITH M. HARPER, Kilpatrick Townsend & Stockton, Washington, DC

TownseND Hyarr, Orrick, Herrington & Sutcliffe, Portland, OR

B.J. JonEs, Tribal Judicial Institute, The University of North Dakota School of Law,
Fargo, ND

Rivaz A. Kanui, Kanji & Katzen, Ann Arbor, M1

Epwin S. KNEEDLER, U.S. Department of Justice, Washington, DC

Stacy L. LEeDs, University of Arkansas School of Law, Fayetteville, AR

STEPHEN R. MCALLISTER, University of Kansas School of Law, Lawrence, KS

BRrIDGET M. McCorMACK, Michigan Supreme Court, Lansing, MI

Francis E. McGovern, Duke University School of Law, Earlysville, VA

ROBERT JAMES MILLER, Arizona State University, Sandra Day O’Connor College of Law,
Tempe, AZ

Patricia ANN MILLETT, U.S. Court of Appeals, District of Columbia Circuit,
Washington, DC

ALAN C. PaGe, Minnesota Supreme Court, St. Paul, MN

VENUSs McGHEE PrINCE, Deputy Solicitor for Indian Affairs, U.S. Department of the
Interior, Washington, DC

JupitH RESNIK, Yale Law School, New Haven, CT

DanNIEL 1.S.J. REY-BEAR, Nordhaus Law Firm, Spokane, WA

ANGELA R. RILEY, University of California, Los Angeles School of Law, Los Angeles, CA

LynN H. SLADE, Modrall Sperling, Albuquerque, NM

Mary L. Smrth, Lansing, IL

CATHERINE T. STRUVE, University of Pennsylvania Law School, Philadelphia, PA

WiLLiaM A. THORNE, Jr., Utah Court of Appeals (retired), Salt Lake City, UT

© 2015 by The American Law Institute
Preliminary draft — not approved



GERrALD Torres, University of Texas School of Law, Austin, TX

REBEccA TsosIE, Arizona State University, Sandra Day O’Connor College of Law,
Tempe, AZ

KEevin K. WASHBURN, Assistant Secretary for Indian Affairs, U.S. Department of the
Interior, Washington, DC

DALE WHITE, The Tarbell Management Group, Hogansburg, NY

NicHoLAs J. WITTNER, Michigan State University College of Law, East Lansing, MI

DiaNe P. Woop, U.S. Court of Appeals, Seventh Circuit, Chicago, IL

Vi

© 2015 by The American Law Institute
Preliminary draft — not approved
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status of this Draft is indicated on the front cover and
title page.

The typical ALI Section is divided into three parts:
black letter, Comment, and Reporter’s Notes. In some
instances there may also be a separate Statutory Note.
Although each of these components is subject to review
by the project’s Advisers and Members Consultative
Group and by the Council and Annual Meeting of the
Institute, only the black letter and Comment are re-
garded as the work of the Institute. The Reporter’s and
Statutory Notes remain the work of the Reporter.

The Council approved the initiation of this project
in September 2012.

Earlier versions of Chapter 1 are contained in Coun-
cil Draft No.?2 (2014), Discussion Draft No.2 (2014), Pre-
liminary Draft No. 2 (2014), Council Draft No. 1 (2013),
the Discussion Draft (2013), and Preliminary Draft No.
1 (2013). Earlier versions of Chapters 2 (black letter and
Comment only) and 4 (black letter only) are contained
in Council Draft No. 2 (2014); draft outlines of these two
Chapters can be found in Discussion Draft No. 2 (2014)
and Preliminary Draft No. 2 (2014).
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REPORTERS’ MEMORANDUM
To:  Advisers and MCG
From: Matthew L.M. Fletcher, Wenona T. Singel, and Kaighn Smith Jr.
Date: January 30, 2015

Re:  Restatement of the Law, The Law of American Indians, Preliminary Draft No. 3,

including Chapters 1, 2, and 4
Overview

We present 10 Sections of Chapter 1 that have been provisionally approved by the ALI Council
in January 2015. There have been some changes to these Sections since our last meeting and we
present them to you now. There are also two Sections of Chapter 1 that the ALI Council did not
consider that we present to you, one of which is entirely new. We also present preliminary draft
black letter for portions of Chapters 2 and 4.

Chapter 1 — approved Sections

The ALI Council voted favorably on 8§ 1 through 9 and 8§ 12. These Sections will next go to a
vote before the ALI membership at May’s Annual Meeting.

Since our last meeting, the ALI has secured for us a consultant on ALI style. We have routinely
faced questions and comments on whether certain rules best constitute black-letter law, or fit
better as Comments, or as Reporters’ Notes. Our ALI style consultant, the delightful Ruth

Sternglantz, has been instrumental in helping us move the project forward.

Sections 1 through 3 should take up some of our time. There is no serious controversy over
substance, but there are many questions about what constitutes useful black letter. We’ve
decided to take structural recommendations from Harvey Perlman and dramatically simplify the
black letter in these Sections. Comments on whether the new language adequately conveys the
correct substance will be extremely helpful.

iX
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Section 9 on the general trust relationship should also take up some time. We’ve decided to take
the recommendation of Chief Judge Wood and move this Section earlier in the Chapter, probably
between 88 3 and 4. We have not made that change here in order to preserve the redlining of
Word’s track changes, and would also hope for comments on whether to the make the move, and

where the Section should go if we do make the move.

Sections 4 through 8 and 12 have not changed much in terms of substance, but have been

amended to conform to ALI style.

Of note, however, we have eliminated or significantly scaled down discussion of areas of
continuing controversy, most notably the question of whether federal equitable defenses apply to
treaty rights and the question of whether Chevron deference trumps the canons of construction of

Indian statutes.

Section 10 and the new § 11 are presented to the Advisers for comment. We took verbatim
language recommended by Ed Kneedler in 2014 to serve as the black-letter law. Dan Rey-Bear
suggested language for Comment ¢ and Notes that is new to the Advisers, and we present it to
you for the first time. Section 11 is new, and pretty rough. We anticipate a great deal of
discussion on these two Sections. Again, the ALI Council did not vote on these Sections yet.

Chapter 2, subchapters 1 and 2

These materials are new for everyone and we hope to have time for extensive discussion. We
currently have rough black letter, Comments, and some Illustrations. Reporters’ Notes are

intermittent.
Chapter 2, subchapter 3

This subchapter, on the Indian Child Welfare Act, is rough and very incomplete. We’d love
comments and suggestions here, but do not anticipate discussing this subchapter given the full
slate of other materials we have.

X
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APPENDIX
BLACK LETTER OF PRELIMINARY DRAFT NO. 3

8 1. Indian

An “Indian” is any person officially acknowledged as an Indian by a federally

recognized Indian tribe, see § 2, or by treaty or statute.

8 2. Recognized and Nonrecognized Indian Tribes

(a) An “Indian tribe” is an entity consisting of citizens or members from any extant
or historical tribe, band, nation, or other group or community of Indigenous peoples in the
United States.

(b) A “recognized Indian tribe” is any Indian or Alaska Native tribe, band, nation,
pueblo, village, or community that:

() the Secretary of the Interior; or

(ii) Congress subject to its plenary authority as restated in § 6; or

(iii)  afederal court

acknowledges to exist as an Indian tribe.

(c) An Indian tribe not recognized as restated in subsection (b) is “nonrecognized
but may be recognized by a State for state-law purposes within the borders of the State.
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(1) Reservation land is-tare-lawfully set aside for the benefit of an Indian

tribe or tribes, usually through a treaty, federal statute, or Executive order.
(A) Lands patented to both Indians and non-Indians within extant
reservation boundaries are Indian country.
(B) State rights-of-way running through an Indian reservation remain
part of the reservation and therefore Indian country.
(2) AB_dependent Indian eemmunities-community irelude-trdian-lands-that
are-Is_neither a_reservations nor_an allotments, but have-has been set aside by the
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federal government for the benefit of Indians and tribes, and are-is_under federal
superintendence.

(3) AHetments-An allotment held in trust status by the Interior Secretary for
the benefit of an Indian allottee or an allottee’s heirs or spouse are Indian country,
even if subject to a restriction on alienation or encumbrance.

(4) Land-hHeld in trust status by the Interior Secretary for the benefit of
Indian tribes or individual Indians within or without reservation boundaries—is
e

(5) Unceded lands owned or occupied by Indian tribes or individual Indians
are Indian country.

(6) Land owned in fee by an Indian or Indian tribe upon which Congress or

the Interior Secretary has placed a restriction of alienation or encumbrance—is

8 4. American Indian Treaties

(a) b e conlene s Do cone e

{b)y-Indian treaty rights and related federal obligations continue in force until and
unless the Congress abrogates the rights, or the treaty signatories agree to amend the
treaty. See 8 6 on congressional legislative jurisdiction.

(c) State laws and regulations conflicting with Indian treaty provisions are invalid.

(d) In_general, Indian treaties ratified by the Senate and declared by the President
under the Treaty Power are self-executing.

(e) In general, Indian treaties are not a grant of rights to Indian tribes but a grant of
rights from them, with reservations of all rights that are not granted.

defenses-
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h)y-Indian treaties with States are invalid absent consent of Congress.

8§ 5. Canons of Construction of Indian Treaties

(@) A treaty must be liberally interpreted in favor of the Indians—er tribes in
question.

(b) A treaty must be construed as the Indians understood it_at the time of the treaty

negotiation.
(c) Doubtful or ambiguous expressions in a treaty must be resolved in favor of the

given Indian tribe.
(d) Treaty provisions that are not clear on their face may be interpreted from the

surrounding circumstances and history.

§ 6. Congressional Legislative-JurisdictionAuthority

() Congress possesses broad authority to legislate in respect to Indian tribes and
individual Indians, subject to applicable constitutional limitations. See 8 7.
(1) The Indian Commerce Clause, Article I, Section 8, Clause 3 of the

Constitution, authorizes Congress to regulate commerce with Indian tribes, subject

to constitutional limitations-by-the-Eleventh-Amendment.

(2) Treaties with Indian tribes, and legislation enacted in accordance with
Indian treaties, made under Article Il, Section 2, Clause 2, enhanee—authorize
Congressionat-authority to deal with Indian-affairs matters. See 88 4, 5.

(43) The general trust relationship between the United States and Indian
tribes and individual Indians erhanees—authorizes Congressional Indian-affairs
authority. SToY:
80;
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(b) Congressional Indian-affairs enactments that work a taking of vested tribal-er
Indian or_tribal property rights are subject to a takings and just-compensation analysis,
under the Fifth Amendment.

(c) Congressional Indian-affairs enactments generally are not subject to challenge
under the Tenth Amendment.

(d) Congressional Indian-affairs enactments generally are reviewable—under—the
rational-basistestsubject to judicial review. See § 8.

§ 7. Canon of Construction of Indian Statutes

(a) Congressional acts addressing Indian affairs are-must be construed liberally in
favor of the Indians, with ambiguous provisions interpreted to the benefit of Indians and
Indian tribes.

(ba) The canon of statutory construction does not apply when the federal statute is

not ambiguous, when the federal statute does not address Indian affairs, or when two or

more tribes are in opposition.

§ 8. Political-Status Classification

(@) Indian tribal status is a political classification, not based on racial
characteristics, and not subject to strict scrutiny under the Fifth Amendment.

(b) State laws creating classifications based on tribal membership in federally

recognized tribes are not invalid under the Fourteenth Amendment_ where the state action

is consistent with the federal government’s trust responsibility. See § 9.

8 9. General Federal Trust Relationship with Indian Tribes and Individual Indians

(a) Fhe-United-States™trustrelationship-withThere is a general trust relationship
between the United States and Indian tribes and their members and-rdividual-tnrdians—is

arising from a government-to-government relationship of preexisting sovereigns.

(b) Frosonra s re e e een e e e men b pbes g el L
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——fe}-In the exercise of its powers arising from and accruing through the federal trust
relationship, Congress possesses bread-plenary legislative authority. See § 6. Congressional
enactments rationally related to the fulfillment of the United States’ unique trust
relationship to Indian people and Indian tribes are rot-disturbedvalid. See § 8.

(ec) The general trust relationship extends to the Secretary of the Interior, who has

authority to independenthy-promulgate regulations necessary to administer Indian-affairs
policies-wrhorierpes logielnlive o i bg ez o oy,

8 10. Suits by Indians and Tribes Against the United States for Money Damages
A suit by an Indian or an Indian tribe against the United States for money damages
is cognizable if the plaintiff alleges the Government has failed faithfully to perform a duty

established by statute or regulation and if the plaintiff shows that the duty-imposing statute
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or regulation underlying the claim can fairly be interpreted as mandating compensation for

damages sustained as a result of a breach of the duty.

§ 11. Suits by Indians and Tribes Against the United-StatesFederal Officials for Equitable
and-OtherSpecific Relief

A suit by an Indian or Indian tribe against a federal official for specific relief is

cognizable if the plaintiff demonstrates that the defendant has failed to perform a duty
established by a federal statute or regulation. {Black-letterto-come}

8§ 12. Reservation Boundaries

(@) Only Congress can divest an Indian Reservation of its land and diminish its
boundaries.

(b) A reservation is not terminated nor are reservation boundaries diminished
unless Congress clearly indicates its intention to do so.

(c) Courts consider several factors in analyzing whether Congress intended to
diminish a reservation, including: explicit reference to cession or other language evidencing
the present and total surrender of all tribal interests in reservation land; an unconditional
commitment from Congress to compensate the Indian tribe for its opened land; events
surrounding the passage of a surplus land act that reveal a widely held, contemporaneous
understanding that the affected reservation would shrink as a result of the proposed
legislation; and the treatment, character, and demographic history of the opened land since
diminishmentCongressional action.

245

© 2015 by The American Law Institute
Preliminary draft — not approved



	American_Indians_PD3_Booked
	ALI Council List-Folios 5_20_2014
	interior
	LAI - PD No 3 - all sans front matter
	1 - 2-1-15-1RLAIPD3-Rs'Memo - the one
	2 - blank
	3 - LAI - PD No 3 - TOC -  formatted  and edited
	4 - LAI - PD No 3 - formatted and edited
	6 -blank
	6 - 2-3-15-1RLAIPD3-Black-LetterAppendix
	8 -blank




